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ABSTRACT 

 

Several low-lying Small Island Developing States (SIDS) worldwide are finding 

themselves imminently submerged because of climate change-induced sea level 

rise. This raises questions about whether they can, and should, have their state-

hood continually recognised under international law. This article first outlines a 

typology of territorial submergence for submerging SIDS, encompassing the dual 

phases of ‘quasi-submerged’ and ‘submerged’. It argues that the criteria for state-

hood under the Montevideo Convention (‘Montevideo’) are relevant to both the 

creation and extinction of states as the criteria fulfil restrictive, reflective, repre-

sentative, and responsive functions in the international legal order. It subsequently 

argues that, notwithstanding Montevideo’s theoretical flexibility, its practical ap-

plication indicates that submerging SIDS likely cannot be recognised under its 

framework, though the Montevideo analysis suggests that these SIDS should nev-

ertheless continue to be recognised as continued recognition will prevent stateless-

ness from occurring. Lastly, this article examines the principles surrounding state 

responsibility, which reveal that submerging SIDS can, and should, have their 

statehood continually recognised under international law. This is because state li-

ability for climate change can potentially be found and recognition constitutes a 

possible and desirable reparatory option that can be used to mitigate issues arising 

from loss and damage negotiations. 
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I. INTRODUCTION 

 

What is to happen to submerged states? The mythology of historical lost cities is 

well-established: these submerged island subcontinents, such as Plato’s Atlantis or 

Pytheas’ Thule, exist solely within the pages of the ancient Greek oeuvre. Yet, a 

not-so-lost island nation situated in today’s Pacific Ocean shows that the prospect 

of territorial submergence is not solely found in fiction.  

At the 27th Conference of the Parties to the United Nations Framework 

Convention on Climate Change (COP27), Tuvalu announced plans to build a dig-

ital version of itself in the metaverse given rising sea levels.
1
 As only seven govern-

ments have agreed to continual recognition of Tuvalu, the Minister for Justice, 

Communication and Foreign Affairs of Tuvalu, Simon Kofe, acknowledged that 

the country must ‘look at alternative solutions for [its] survival’.
2
 This bleakly indi-

cates that international law, despite comprising a whole gamut of legal principles 

and actors, may not enable the continuous recognition of Tuvalu’s statehood as it 

undergoes an inevitable process of territorial submergence. However, Tuvalu is 

not alone in having its continued recognition as a state under international law 

questioned. Beyond Tuvalu, there are numerous low-lying—and thus submerg-

ing—Small Island Developing States (SIDS) worldwide, such as Kiribati, the Mal-

dives, and the Marshall Islands. Indeed, these islands currently find themselves 

precariously above present sea levels: Tuvalu has a landmass that rarely exceeds 

five metres above sea level, with the average height of its islands being less than 

two metres above sea level; Kiribati has few points that measure over two metres 

above sea level;
3
 and the Maldives has a maximum height of around three metres 

above sea level.
4
 The imminent submergence of these states thus invites the ques-

tion of whether quasi-submerged and submerged SIDS can, and should, have their 

statehood continually recognised under international law. 

To answer this question, this article will proceed as follows. It will first out-

line a typology of territorial submergence—encompassing the dual phases of 

‘quasi-submerged’ and ‘submerged’—tailored to the context of SIDS composed 

entirely of archipelagos of low-lying coral atolls. An interdisciplinary doctrinal ap-

 
1
 Aimée McLaughlin, ‘How Tuvalu Could Become the First Country to Exist Solely in the Metaverse’ 

(Creative Review, 22 November 2022) <www.creativereview.co.uk/tuvalu-metaverse-cop27/> accessed 30 

November 2022. 

2
 Lucy Craymer, ‘Tuvalu Turns to the Metaverse as Rising Seas Threaten Existence’ Reuters (Wellington, 

15 November 2022) <www.reuters.com/business/cop/tuvalu-turns-metaverse-rising-seas-threaten-exist-

ence-2022-11-15/> accessed 30 November 2022. 

3
 Justin T Locke, ‘Climate Change-Induced Migration in the Pacific Region: Sudden Crisis and Long-

Term Developments’ (2009) 175 The Geographical Journal 171; Tauisi Taupo, Harold Cuffe, and Ilan 

Noy, ‘Household Vulnerability on the Frontline of Climate Change: The Pacific Atoll Nation of Tuvalu’ 

(2018) 20 Environmental Economics and Policy Studies 705, 707. 

4
 Fathimath Ghina, ‘Sustainable Development in Small Island Developing States’ (2003) 5 Environment, 

Development and Sustainability 139, 146. 



 Sinking States, Sunken Statehood? 33 

proach utilising existing legal and geographical concepts will be deployed. Subse-

quently, this article will seek to explore two potential argumentative routes that 

can be used to justify the continued recognition of SIDS’ statehood under interna-

tional law: (a) the Montevideo Convention on the Rights and Duties of States 1933 

(‘Montevideo’); and (b) state responsibility. It will establish the relevance of Article 

1 of Montevideo—which holds that states should have a permanent population, a 

defined territory, a government, and the capacity to enter into relations with other 

states
5
—for both the creation and extinction of states so as to ground the later 

analysis. This article will then question whether quasi-submerged and submerged 

SIDS can, and should, be recognised under international law through examining: 

(a) the theory and practice relating to Montevideo; and (b) state responsibility un-

der the Articles on Responsibility of States for Internationally Wrongful Acts 

(ARSIWA). Ultimately, this article finds that quasi-submerged and submerged 

SIDS can, and should, have their statehood continually recognised under interna-

tional law.  

This article seeks to fill three existing gaps in the literature on statehood 

and state recognition. Firstly, there is insufficient literature incorporating theoret-

ical analysis of this problem through a historical lens, specifically in relation to 

Westphalian sovereignty and its relationship with territory and statehood. Alt-

hough works focusing on the possibility of ‘climate deterritorialised nations’ ques-

tion the concept of territory itself,
6
 they do not closely interrogate the relationship 

between territory and Westphalian sovereignty. Secondly, there is a lack of nor-

mative argumentation on whether Montevideo should (not) be relevant for not 

just the creation, but also the extinction, of states. A significant number of writers 

operate under the assumption that Montevideo is relevant to the extinction of 

states;
7
 few examine countervailing arguments.

8
 Lastly, the question of whether 

 
5
 Montevideo Convention on the Rights and Duties of States (adopted 26 December 1933, entered into 

force 26 December 1934) 165 LNTS 19 (‘Montevideo’) art 1. 

6
 Catherine Blanchard, ‘Evolution or Revolution? Evaluating the Territorial State-Based Regime of Inter-

national Law in the Context of the Physical Disappearance of Territory Due to Climate Change and Sea-

Level Rise’ (2016) 53 The Canadian Yearbook of International Law 66; Davorin Lapaš, ‘Climate Change 

and International Legal Personality: “Climate Deterritorialized Nations” as Emerging Subjects of Inter-

national Law?’ (2022) 59 The Canadian Yearbook of International Law 1; Fiona McConnell, ‘Govern-

ments-in-Exile: Statehood, Statelessness and the Reconfiguration of Territory and Sovereignty’ (2009) 3 

Geography Compass 1902 

7
 See eg James Ker-Lindsay, ‘Climate Change and State Death’ (2016) 58(4) Survival 73 and Łukasz 

Kułaga, ‘The Impact of Climate Change on States: The Territorial Aspect’ (2021) 23 International Com-

munity Law Review 115. 

8
 Abhimanyu G Jain, ‘The 21st Century Atlantis: The International Law of Statehood and Climate Change-

Induced Loss of Statehood’ (EJIL: Talk!, 8 November 2013) <www.ejiltalk.org/the-21st-century-atlantis-

the-international-law-of-statehood-and-climate-change-induced-loss-of-statehood/#more-9752> ac-

cessed 1 November 2022 (‘Jain, ‘Climate Change-Induced Loss of Statehood’’); Abhimanyu G Jain, ‘The 

21st Century Atlantis: The International Law of Statehood and Climate Change-Induced Loss of Terri-

tory’ (2014) 50 Stanford Journal of International Law 1. 
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submerged states should continue to be recognised under international law is un-

derexplored. Existing arguments in this regard are mostly limited to issues of sov-

ereign equality and morality,
9
 and it is necessary for international legal scholarship 

to question whether the current legal and political landscape is well-suited to meet 

the exigencies of the climate crisis. 

This article first establishes that the criteria for statehood under Montevi-

deo are relevant to the question of statehood for quasi-submerged and submerged 

SIDS (as defined in Section II.B) in fulfilling restrictive, reflective, representative, 

and responsive functions in the international legal order (Section III.A). It subse-

quently argues that, notwithstanding Montevideo’s theoretical flexibility, its prac-

tical application suggests that it cannot provide a sound framework for continued 

recognition of quasi-submerged and submerged SIDS (Section III.B). Neverthe-

less, the Montevideo analysis reveals an argument that can be made to justify that 

these SIDS should be continually recognised under international law (Section 

III.B). Lastly, this article examines the principles surrounding state responsibility, 

which reveal that it is not only potentially arguable under ARSIWA that these SIDS 

can be continually recognised (Sections IV.A and IV.B), but also that they should 

(Section IV.B).  

 

II. A TYPOLOGY OF TERRITORIAL SUBMERGENCE 

 

This section seeks to outline a typology of territorial submergence for submerging 

SIDS to ground the analysis in the subsequent sections. It will first outline the 

relevant concepts (that is, low tide elevations, habitability, low-elevation coastal 

zone, and extreme sea level rise) for the sake of clarity before introducing the ty-

pology itself.  

The Intergovernmental Panel on Climate Change (IPCC) has argued that 

SIDS, especially the atoll nations of the Pacific and Indian Oceans, are amongst 

the most vulnerable to climate change and rising sea levels.
10

 It is important to 

note here that SIDS are not homogenous in their geographical composition. Alt-

hough some SIDS are composed of single islands (for example, Barbados and Sri 

Lanka), others are archipelagos of several (for example, Tuvalu), hundreds (for 

example, Tonga), or thousands of islands (for example, the Maldives).
11

 Further-

more, although some islands or groups of islands can be mountainous (for exam-

ple, Dominica), others, for which sea level rise is especially threatening, consist 

 
9
 Jenny G Stoutenberg, ‘When Do States Disappear? Thresholds of Effective Statehood and the Continued 

Recognition of “Deterritorialised” Island States’ in Michael B Gerrard and Gregory E Wannier (eds), 

Threatened Island Nations: Legal Implications of Rising Seas and a Changing Climate (Cambridge University 

Press 2013) 59, 85; Blanchard (n 6) 72, 107. 

10
 Leonard A Nurse and others, ‘Small Islands’ in Vicente R Barros and others (eds.), Climate Change 2014: 

Impacts, Adaptation, and Vulnerability. Part B: Regional Aspects. Contribution of Working Group II to the Fifth 

Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge University Press 2014) 1613. 

11
 James Lewis, ‘The Vulnerability of Small Island States to Sea Level Rise: The Need for Holistic Strate-

gies’ (1990) 14 Disasters 241. 
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entirely of atolls and reef islands (for example, Kiribati).
12

 As exposure to climatic 

hazards is ultimately contingent on structural characteristics—such as geograph-

ical and population size, remoteness, and low elevation—that increase susceptibil-

ity to flooding and coastal inundation,
13

 this heterogeneity in SIDS’ geographical 

composition translates into heterogeneity in their vulnerability to sea level rise. 

Therefore, this analysis and its associated framework will be focused on the SIDS 

composed entirely of archipelagos of low-lying coral atolls that are most vulnerable 

to climate change-induced sea level rise, namely Tuvalu, Kiribati, the Maldives, 

and the Marshall Islands. These SIDS will be collectively referred to as ‘submerg-

ing SIDS’ (when referring to their present state) and ‘quasi-submerged and sub-

merged SIDS’ (when referring to their potential future state) in this article. The 

concepts of ‘quasi-submerged’ and ‘submerged’ will be defined later in Section 

II.B.  

 

A. LEGAL AND GEOGRAPHICAL CONCEPTS   

 

One relevant overarching legal concept, along with one implied legal con-

cept, can be distilled from the United Nations Convention on the Law of the Sea 

(UNCLOS) and the jurisprudence of the International Court of Justice (ICJ) per-

taining to archipelagos, namely: (a) low tide elevations; and (b) habitability. Article 

13(1) of UNCLOS provides that a low-tide elevation is ‘a naturally formed area of 

land which is surrounded by and above water at low tide but submerged at high 

tide’.
14

 It is clear from this definition that low-tide elevations have reduced habita-

bility in terms of human habitation and economic life when compared to land-

masses that are not submerged at both high and low tide. Furthermore, as the ICJ 

noted in Maritime Delimitation (Qatar/Bahrain), low-tide elevations are not territory 

‘in the same sense as islands’ or other land territory.
15

 Taken together, the legal 

authorities on low-tide elevation further imply that territories need to possess a 

certain level of habitability.
16 

There are also relevant concepts in the sphere of coastal geography that 

can be utilised to craft this typology. Firstly, the low-elevation coastal zone (LECZ) 

refers to the contiguous area along the coast that is less than ten metres above sea 

 
12

 ibid. 

13
 Karen E McNamara and others, ‘What is Shaping Vulnerability to Climate Change? The Case of Laamu 

Atoll, Maldives’ (2019) 14(1) Island Studies Journal 81, 83. 

14
 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 

November 1994) 1833 UNTS 397 (‘UNCLOS’) art 13(1). 

15
 Maritime Delimitation and Territorial Questions (Qatar/Bahrain) (Merits) [2001] ICJ Rep 40, 206. 

16
 As UNCLOS art 121 provides guidance on individual islands and not archipelagic states that are ‘con-

stituted wholly by one or more archipelagos’ as per UNCLOS art 46(a), art 121 does not apply to archi-

pelagos and thus cannot be used for this article’s analysis. See Myron H Nordquist and others (eds), United 

Nations Convention on the Law of the Sea 1982: A Commentary, vol III (Martinus Nijhoff 1995) 326. 
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level.
17

 This area sees increased flood risk, particularly when high tides combine 

with storm surges or high river flows; if floods occur, environmental damage may 

occur.
18

 Furthermore, coastal geography identifies two challenges faced by sub-

merging SIDS, namely an increased frequency of flooding and an increased vul-

nerability to extreme sea level rise (ESLR). On the former, the frequency of 

extreme water-level events in SIDS is projected to double by 2050;
19

 on the latter, 

extreme sea levels that are historically rare will become more common under all 

projections of global warming, with SIDS expected to experience such events an-

nually by 2050.
20

 IPCC reports—which contain national and global assessments of 

projected coastal flooding given ESLR—corroborate the relevance of these chal-

lenges.
21

 

 

B. TYPOLOGY OF TERRITORIAL SUBMERGENCE  

 

A dual-phase typology of territorial submergence can be derived from the 

abovementioned legal and geographical concepts. For the sake of simplicity, the 

term ‘land mass’ will be used as a general term to refer to all the islands as part of 

archipelagos and atolls that comprise the state’s territory.
22

 

The first phase in this typology comprises the ‘quasi-submerged’ state, 

which sees significant submergence of at least a majority of its total land mass at 

high tide, though some islands may still be restrictively habitable. Here, the land 

mass will adhere to the definition of low-tide elevation provided in UNCLOS Ar-

ticle 13(1), which therefore means that it will cease to carry the same legal implica-

tions as land territory on the basis of Qatar/Bahrain. The land mass will be at the 

LECZ and will see significant submergence at high tide because of ESLR, as well 

as a significant increase in coastal flooding. Human habitation and economic life, 

especially along the coasts, may thus be adversely affected and restricted. As a re-

sult, the capacity of communities to continue living in certain areas is likely to be 

 
17

 Gordon McGranahan, Deborah Balk, and Bridget Anderson, ‘The Rising Tide: Assessing the Risks of 

Climate Change and Human Settlements in Low Elevation Coastal Zones’ (2007) 19 Environment and 

Urbanisation 17; Stewart Angus and James D Hansom, ‘Enhancing the Resilience of High-Vulnerability, 

Low-Elevation Coastal Zones’ (2021) 200 Ocean and Coastal Management 105414. 

18
 Molly E Keogh and Torbjörn E Törnqvist, ‘Measuring Rates of Present-Day Relative Sea-Level Rise in 

Low-Elevation Coastal Zones: A Critical Evaluation’ (2019) 15 Ocean Science 61, 67. 

19
 Adelle Thomas and others, ‘Climate Change and Small Island Developing States’ (2020) 45 Annual 

Review of Environment and Resources 1, 8. 

20
 Ebru Kirezci and others, ‘Projections of Global-Scale Extreme Sea Levels and Resulting Episodic Coastal 

Flooding Over the 21st Century’ (2020) 10 Scientific Reports 11629. 

21
 IPCC, ‘Intergovernmental Panel on Climate Change. 2019. Summary for policymakers’ in Hans-Otto 

Pörtner and others (eds), IPCC Special Report on the Ocean and Cryosphere in a Changing Climate. 

22
 This is a generally accepted term. See McNamara and others (n 13) 83. 
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reduced.
23

 Given the projected increased frequency of flooding and ESLR, this is 

the phase that SIDS will likely find themselves in by 2050.
24

 

The second phase in this typology comprises the ‘submerged’ state, which 

sees almost complete or complete submergence of at least a majority of the total 

land mass at high tide, with very few or no islands left that are (restrictively) hab-

itable. The land mass here, like that of the quasi-submerged state, does not carry 

the same legal implications as land territory on the basis of Qatar/Bahrain. How-

ever, unlike with the quasi-submerged state, the land mass will no longer be at the 

LECZ: it will be largely or wholly submerged at high tide (and possibly even low 

tide), thereby rendering it unable to sustain human habitation and economic life. 

As future ESLR is projected to reach 1.5 to 2.5 metres in the Pacific Ocean region—

which is where Kiribati and Tuvalu are situated—based on a 100-year return pe-

riod,
25

 both SIDS—having most of their islands lying less than two metres above 

sea level—are likely to reach this phase within a century.  

 

III. STATE RECOGNITION UNDER MONTEVIDEO 

 

This section explores the viability of arguing for the continued recognition of 

quasi-submerged and submerged SIDS’ statehood under Montevideo. It will first 

establish Montevideo’s relevance for the recognition of quasi-submerged and sub-

merged SIDS before analysing whether they can be recognised under Montevideo 

and whether they should, more generally, continue to be recognised. Although 

international law lacks an authoritative legal definition of a state, Montevideo is 

used in this analysis as it is the most cited definition
26

 and is considered customary 

international law.
27

 

 

A. MONTEVIDEO IN THE INTERNATIONAL LEGAL ORDER  

 

The Montevideo Convention holds that states should have: (a) a permanent 

population; (b) a defined territory; (c) a government; and (d) the capacity to enter 

into relations with other states.
28

 As mentioned in Section I, a significant majority 

 
23

 Ann Powers and Christopher Stucko, ‘Introducing the Law of the Sea and the Legal Implications of 

Rising Sea Levels’ in Michael B Gerrard and Gregory E Wannier (eds), Threatened Island Nations: Legal 

Implications of Rising Seas and a Changing Climate (Cambridge University Press 2013) 133; Clive Shofield 

and David Freestone, ‘Options to Protect Coastlines and Secure Maritime Jurisdictional Claims in the Face 

of Global Sea Level Rise’ in Michael B Gerrard and Gregory E Wannier (eds), Threatened Island Nations: 

Legal Implications of Rising Seas and a Changing Climate (Cambridge University Press 2013) 146. 

24
 Kirezci and others (n 20). 

25
 ibid. 

26
 Karen Knop, ‘Statehood: Territory, People, Government’ in James Crawford and Martti Koskenniemi 

(eds) The Cambridge Companion to International Law (Cambridge University Press 2015) 95. 

27
 Derek Wong, ‘Sovereignty Sunk? The Position of “Sinking States” at International Law’ (2013) 14(2) 

Melbourne Journal of International Law 346. 

28
 Montevideo art 1. 
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of the literature thus far operates under the assumption that Montevideo is rele-

vant to both the creation and extinction of statehood, without providing the nec-

essary justifications for such relevance. There is, however, a stream of legal 

scholarship that denies the relevance of Montevideo to questions of state recogni-

tion in the context of state extinction, and posits that Montevideo only pertains to 

the creation of states.
29

 Another stream of legal scholarship that may deny the rel-

evance of the Montevideo criteria to state extinction asserts that the recognition of 

statehood is fundamentally a political exercise.
30

 Nevertheless, this section argues 

that Montevideo serves four functions in the international legal order.  

Firstly, Montevideo serves a restrictive function: by having a territory re-

quirement as one of its constituent elements, it prevents a potentially indetermi-

nate number of non-territorial entities (that were never considered states under 

Montevideo) from asserting statehood because they will be unable to fulfil this re-

quirement.
31

 Indeed, if this criterion serves as a precondition for the creation of 

states, but not necessarily for their continued existence, then random non-territo-

rial entities can assert that they constitute states on the basis that certain new or 

existing states do not fulfil, or have not already fulfilled, the territory requirement. 

This would risk undermining Montevideo’s restrictive function. Therefore, con-

trary to the argument that this function does not explain the continued relevance 

of the territory requirement once a state has come into existence,
32

 the territory 

requirement is relevant for both the creation and continuity of statehood.  

Furthermore, Montevideo serves a reflective function: it not only comprises 

legal criteria deployed by the UN to determine questions of statehood,
33

 but also 

functions as a framework that reflects political reality. In other words, the language 

of Montevideo is not solely limited to the legal ambit of statehood—it is instead 

also deployed by SIDS in the diplomatic sphere. Even if some posit that the text of 

Montevideo itself contains no consideration of continuity,
34

 arguments made by 

states pertaining to their continued recognition implicitly reference the criteria 

under Montevideo itself. These arguments constitute state practice, thereby con-

tributing to the creation of a customary international law notion that the criteria 

in Montevideo are relevant to the continuity of statehood.
35

 When indicating that 

they considered extinction of statehood to be a consequence of ESLR, the Maldives 

 
29

 See eg Jain, ‘Climate Change-Induced Loss of Statehood’ (n 8).  

30
 See eg Milena Sterio, ‘Power Politics and State Recognition’ in Gëzim Visoka, John Doyle, and Edward 

Newman (eds), Routledge Handbook of State Recognition (Routledge 2019) 82.  

31
 Jain, ‘Climate Change-Induced Loss of Statehood’ (n 8).  

32
 ibid. 

33
 Kawser Ahmed, ‘Will the ICJ Objectively Assess the Statehood of Palestine? A Brief Reflection’ (2023) 

22 The Law and Practice of International Courts and Tribunals 119 

34
 ibid. 

35
 State practice (eg diplomatic acts and correspondence) is relevant in the international legal sphere as it 

can contribute to customary international law. See Statute of the International Court of Justice, 

art38(1)(b). 
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referred to the ‘extinction of their State’, while Nauru highlighted that submerg-

ence rendered states ‘in danger of losing their populations and their land as a 

whole’.
36

 This evinces state invocation of the Montevideo criteria—population and 

territory—when discussing their potential extinction. The argument that the ter-

ritory requirement does not explain Montevideo’s continued relevance to state ex-

tinction thus fails to recognise adequately the reality of state practice in 

international law. It also follows that the argument cannot be made that, as state-

hood is linked to power politics,
37

 Montevideo is irrelevant. Indeed, the problem 

with this argument is its attempt to divorce law from politics: it solely understands 

Montevideo as constitutive of legal criteria, without also recognising that the Mon-

tevideo lexicon is used in state actions in the political sphere.  

Montevideo also serves a representative function, featuring elements that 

are important to states—especially SIDS—and statehood in the context of the in-

ternational legal order. This is true for the requirements of government and the 

capacity to enter legal relations with other states, as they respectively enable inter-

nal and external management of the state. The representative function of Monte-

video is also reflected in the population requirement because states are (plainly) 

ultimately composed of people. Further, this representative function holds espe-

cially true for the territory requirement, given the link that the notion of Westpha-

lian sovereignty draws between territory and sovereignty and the importance of 

territory to SIDS’ identity.  

An argument against this proposition is to the effect that, because techno-

logical developments have greatly decreased the functional utility of territory, 

Montevideo’s territory requirement for the continued existence of states can be 

dispensed with.
38

 Yet, this is a non sequitur, for it conflates a diminished functional 

utility with the absence of functional utility. It also overstates the influence of tech-

nological developments: although technological and legal developments, such as 

the expansion of international trade and the exercise of extraterritorial jurisdic-

tion, may make states less reliant on their delineated territory, this does not nec-

essarily mean that these states no longer require a territorial basis. Indeed, 

territory serves a crucial historical function as a basis for state sovereignty in the 

international legal order today.
39

 Therefore, even if technology can enable the dig-

itisation of a state’s presence (for example, Tuvalu’s proposal to build a ‘digital 

twin’ in the metaverse), it is no perfect substitute for actual, physical territory, be 

it land or maritime territory.
40

 Furthermore, even if it is accepted that technolog-

ical developments have greatly decreased the functional utility of territory, it does 

not mean that the territory requirement can be dispensed with, for it is still im-

portant in other aspects. Although some have rather quickly dismissed the cultural 

 
36

 Wong (n 27).  

37
 Sterio (n 30) 82. 

38
 Jain, ‘Climate Change-Induced Loss of Statehood’ (n 8). 

39
 McConnell (n 6) 1903.  

40
 This more expansive definition of territory will be elaborated on further in Section III.B. 



40 Cambridge Law Review (2023) Vol 8, Issue 2  

function of territory in describing it as the ‘least tangible and immediately critical 

purpose that territory serves’,
41

 this cannot hold true in the cultural context of 

citizens in SIDS. Sociological studies suggest that Tuvaluan and Kiribatian identi-

ties are strongly related to their land territory,
42

 and therefore it cannot be argued 

that a community’s cultural ties—and, by extension, cultural fabric—are only par-

tially premised on territory. In short, digital territory is an imperfect replacement 

for physical territory.  

More broadly, Montevideo’s importance to statehood is underscored both 

by the need to ensure Montevideo’s substantive coherence and by the law on state 

continuity. It has been argued that the limited functional utility of territory for 

statehood is underscored by the absence of a minimum threshold for the satisfac-

tion of the territory requirement.
43

 However, this argument is not viable when 

taken to its logical conclusion: given that there is likewise no minimum threshold 

for the population requirement under Montevideo, this argument necessarily en-

tails that multiple components of the Montevideo criteria can be done away with. 

It has also been suggested that the law on state continuity cannot supersede the 

Montevideo criteria that apply to the creation of statehood.
44

 This thus implies that 

if one were to determine the extinction of a state, one would have to first ascertain 

if the state existed—and was thus created—under Montevideo in the first place, 

thereby justifying the importance of the Montevideo criteria.  

Lastly, Montevideo serves a responsive function: given its existing preva-

lence as an analytical rubric for questions pertaining to statehood, it is a framework 

that enables international law to respond to novel legal problems (in this case, the 

unprecedented question of continued recognition of sinking states). This is espe-

cially because the concept of the state has been largely construed with reference to 

Montevideo.
45

 Although a line of argument posits that statehood continues ‘so long 

as an identified polity exists with respect to a significant part of a given territory 

and people’,
46

 how far this presumption of continuity of states—where the same 

state can still be deemed to exist despite drastic changes in its ability to fulfil the 

Montevideo criteria—will extend to quasi-submerged and submerged states in the 

future is unclear. Although it is accepted that the non-fulfilment of one or more of 

the elements of statehood will not affect state continuity, it is also unclear where 

 
41

 Jain, ‘Climate Change-Induced Loss of Statehood’ (n 8). 

42
 Carol Farbotko, Elaine Stratford, and Heather Lazrus, ‘Climate Migrants and New Identities? The Ge-

opolitics of Embracing or Rejecting Mobility’ (2016) 17 Social and Cultural Geography 533, 534; Candice 

E Steiner, ‘A Sea of Warriors: Performing an Identity of Resilience and Empowerment in the Face of 

Climate Change in the Pacific’ (2015) 27 The Contemporary Pacific 147, 149.  

43
 Jain, ‘Climate Change-Induced Loss of Statehood’ (n 8). 

44
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the limits of such non-fulfilment of individual or multiple elements lie.
47

 Taken 

together, all of this means that the challenges that the presumption of continuity 

itself cannot resolve necessitate reliance on Montevideo, for these challenges re-

quire continuous examination of the very boundaries of Montevideo’s individual 

criteria. Therefore, contrary to what some assert, it is not viable to look to historical 

precedent to justify that loss of territory does not imply loss of statehood.
48

 Alt-

hough historical practice undoubtedly shows that international law does not hold 

that loss of territory implies loss of statehood,
49

 the current situation in which SIDS 

find themselves lacks precedent
50

 and thus raises the possibility that loss of terri-

tory could imply loss of statehood.  

In summary, Montevideo is relevant for both the creation and extinction of 

states as it stops non-territorial entities from claiming statehood, reflects the polit-

ical reality pertaining to continued statehood, features elements important to 

states and statehood, and functions as a reference point to navigate novel questions 

pertaining to statehood. It is, then, a non sequitur to argue that the failure of the 

international community to apply Montevideo rigorously to make determinations 

about statehood entails that Montevideo is irrelevant to questions relating to the 

continued statehood of quasi-submerged and submerged states.
51

 Indeed, the 

Montevideo criteria are relevant to the question of recognition in the context of 

state extinction, for they provide international law with a framework through 

which legal questions related to, as well as the politics of, state recognition can be 

understood.  

 

B. STATE RECOGNITION   

 

Having established Montevideo’s relevance to state extinction, this article 

will proceed to analyse whether quasi-submerged and submerged SIDS can be 

continually recognised under Montevideo and whether they should be continually 

recognised more generally. This section seeks to argue that although quasi-sub-

merged and submerged SIDS likely cannot be continually recognised under Mon-

tevideo, analysis arising from this examination nevertheless points towards an 

argument justifying that these submerging SIDS should be continually recognised.  

Some writers deem it impossible for quasi-submerged and submerged 

states to retain their statehood, for they believe that Montevideo clearly articulates 

that a state should possess land territory.
52

 Proponents of such an approach fail to 

recognise that Montevideo lacks self-defining criteria, in that international law 
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lacks a singular authoritative exposition on what the various elements of statehood 

precisely entail.
53

 Accordingly, the conceptual indeterminacy surrounding terri-

tory reveals that the notion may accommodate definitions extending beyond that 

of simply the presence of physical land, thereby enabling these states to be contin-

ually recognised under Montevideo. Indeed, even though physical territory serves 

as a basis for state sovereignty in the international legal order today,
54

 conceptual 

and practical advances in international law promote a broader understanding of 

territory. 

In the first place, definitions of territory can encompass both land and mar-

itime territory. Although existing jurisprudence under the law of the sea deems 

maritime territory to be contingent on the presence of land territory,
55

 conceptual 

developments posit that territory (and maritime territory) can exist if the popula-

tion thereon so requires for their own identity or existence,
56

 which can include 

citizenship and its associated bundle of rights. Such a broader understanding of 

territory in the context of these SIDS is supported by the fact that international 

law presently recognises, albeit to a limited extent, the notion of non-territorial 

sovereignty in the political sphere, as in the context of diasporic communities (be-

cause of invasion or colonisation) or the Sovereign Order of Malta.
57

 Given that a 

state’s sovereignty also applies to its entire territory, including its uninhabitable 

terrain,
58

 this implies that a government will still be deemed sovereign over its 

land, regardless of the form taken—habitable or non-habitable—by such land. 

Indeed, to ensure that existing jurisprudence under the law of the sea exists 

in coherence with conceptual developments in international law, there is a need to 

maintain exceptionally—at least to a certain extent—present maritime baselines 

possessed by submerging SIDs to prevent changes to their maritime territory from 

occurring as their land territory gradually sinks into the sea. This exception to the 

rule of ambulatory baselines in UNCLOS has been construed as acceptable within 

a broader interpretation of rules under the law of the sea,
59

 thereby enabling UN-

CLOS to adapt to current challenges arising from climate change and, by exten-

sion, ensuring that submerging SIDS continue to possess some maritime territory. 
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Moreover, states wield the power to interpret—however broadly or nar-

rowly—whether other states meet Montevideo’s criteria.
60

 By applying the pre-

sumption of continuity, which holds that a state can continue to exist despite 

drastic changes to its fulfilment of Montevideo,
61

 it can broadly be argued that 

submerging SIDS can be recognised even when submerged because they either 

fulfilled the Montevideo criteria previously or possess maritime territory. All of the 

above suggest that, notwithstanding the existing jurisprudence under the law of 

the sea, theoretical and practical developments indicate that sovereignty may not 

be solely contingent on land territory, thereby enabling the potential recognition 

of quasi-submerged and submerged SIDS.  

The necessity of this more expansive interpretation is underscored by the 

undesirability of measures that submerging SIDS have taken or might take to en-

sure their continual recognition under Montevideo, should a narrow conception 

of territory as purely encompassing land territory be adopted. Although the phase 

of the ‘submerged’ state entails an absence of physical territory, the lack of a base-

line territory requirement will mean that these states can simply construct a ‘sov-

ereignty marker’ that safeguards minimum adherence to Montevideo’s territory 

requirement, such as a lighthouse.
62

 Yet, this may cause further practical issues: it 

is uncertain as to what size such a placeholder must be to ensure ‘minimum ad-

herence’ and what sorts of constructions can constitute acceptable ‘sovereignty 

markers’. Additionally, the Maldives has been constructing artificial islands within 

their territorial waters to maintain their statehood.
63

 Although this solution is the-

oretically compliant with the idea of physical territory, this is not only environmen-

tally destructive,
64

 but also potentially non-constitutive of territory given 

international law’s unwillingness to open the floodgates regarding the existence of 

states based on artificial islands.
65

 This is especially because no conceptual distinc-

tion between the notions of ‘claiming new land’ and ‘reclaiming or maintaining a 

State’s current borders’ appears to exist: so long as the new acquired territory was 
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terra nullius, the acquisition would be an act à titre de souverain;
66

 and the ICJ has 

also held that reclamation plans are similarly understood.
67

  

The ability of submerging SIDS to compel other states to undertake this 

more expansive interpretation of territory under Montevideo is shown through 

how SIDS more generally—including states beyond Tuvalu, Kiribati, the Maldives, 

and the Marshall Islands—have been carving out a legally and politically favoura-

ble space for themselves within the international sphere. This is despite arguments 

to the contrary positing that international environmental law (IEL) has often been 

utilised contrary to SIDS’ interests.
68

  

Firstly, SIDS have established their vulnerability in multilateral negotiation 

spaces, as evinced through their work as part of the Alliance of Small Island States 

(AOSIS) in advancing clear diplomatic objectives and actively participating in COP 

negotiations, thereby securing international visibility as vulnerable countries.
69

 

Such visibility has translated into influence: their vulnerability narrative and use 

of moral leadership strategies have provided them with leverage in negotiations, 

enabling them to secure at least some parts of their agenda and interests in inter-

national agreements.
70

 This, then, has the effect of enabling them to be taken seri-

ously by other countries in both the Global South and Global North, with the 

international media, policy, and scientific communities placing significant focus on 

SIDS and recognising them as hotspots of global climate change and paradigm 

examples of island vulnerability.
71

 Furthermore, significant work has been done 

by SIDS to bring attention to environmental threats and thereby ensure their own 

survival on the legal front. Vanuatu’s request for an advisory opinion from the ICJ 

pertaining to the international legal obligations of states in relation to climate 

change has been adopted by the UN General Assembly and accepted by the ICJ;
72

 

and Antigua and Barbuda and Tuvalu have established a Commission of Small 
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Island States on Climate Change and International Law (COSIS) with express au-

thority to (among other things) request advisory opinions from the International 

Tribunal for the Law of the Sea (ITLOS) on matters pertaining to climate change, 

with proceedings now underway.
73

 Although advisory opinions are not legally 

binding, they have served as authoritative pronouncements of law.
74

 Taken to-

gether, all of this implies that SIDS are not just securing diplomatic influence, but 

also buttressing it with legal influence, thereby working towards shaping the inter-

national agenda in their favour. It therefore follows that submerging SIDS, in uti-

lising Montevideo’s reflective function, could be deemed sufficiently influential to 

sway other states into adopting a broader understanding of territory that works to 

their benefit.  

Nevertheless, the force of this argument should not be overstated: even as 

these submerging SIDS are securing and reinforcing their legal and political in-

fluence internationally, the actual exercise of Montevideo’s theoretical flexibility is 

still contingent on the continued benevolence of other political actors within the 

international legal order. This is especially because states are legally entitled to 

withdraw recognition of another state—and thereby deny that state’s statehood—

whenever they wish.
75 

At most, SIDS might practically influence the international 

interpretation of the territory requirement under Montevideo, but this is not guar-

anteed.  

Moreover, notwithstanding the broader definition of ‘territory’ that could 

be used, Montevideo’s historical practical application appears to place stronger 

practical significance on the criteria of territory and—more importantly for the 

purposes of this argument—permanent population. An argument can be made 

that (non-)recognition under Montevideo occurs regardless of whether the entity 

in question meets all or only some of its criteria:
76

 there are some states that fulfil 

the Montevideo criteria but are not fully recognised by the international commu-

nity (for example, Kosovo);
77

 there are also states that do not fulfil the Montevideo 

criteria but are recognised by the international community (for example, Soma-

lia).
78 

Furthermore, states suffer constant transformations in their constitutive ele-

ments that do not affect their statehood, given that a strong presumption applies 
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to the continuity of a state once it has been created and,
79

 therefore, against its 

extinction. For example, ‘failed’ states that lose an effective government do not 

fulfil Montevideo’s third criterion (that is, government), and, by extension, poten-

tially its fourth criterion as they may lack the institutional capacity and authority 

to conduct international relations. However, these ‘failed’ states are still the main 

claimants to a demarcated territory in which a core population remains (even if a 

population exodus has occurred) and are still recognised as states by the interna-

tional community. This suggests that the criteria of territory and permanent pop-

ulation are more crucial to determining statehood as compared to the third and 

fourth criteria. By contrast, in the case of quasi-submerged and submerged SIDS, 

a complete departure of the population base will likely occur. This means that even 

if other states may be swayed by SIDS into adopting a broader interpretation of 

territory, it will be challenging to assert that submerging SIDS have a permanent 

population in their ‘quasi-submerged’ and ‘submerged’ stages. Habitability will al-

ready be severely limited and significant migration would likely have occurred (or 

be underway) at the phase of the quasi-submerged state. At the phase of the sub-

merged state, there may be little to no population at all. Therefore, given the 

greater importance that has been implicitly accorded to both territory and a per-

manent population in the recognition of statehood under Montevideo thus far, it 

cannot be said that recognition under Montevideo can take place regardless of 

requirements left unfulfilled by the state in question. It is therefore difficult to 

conclude that quasi-submerged and submerged SIDS can have their statehood 

continually recognised under Montevideo.  

Nevertheless, the above analysis relating to the broader conception of ter-

ritory can be utilised to argue that submerged SIDS should be continually recog-

nised, even as they move along the typology of territorial submergence. The point 

that territory can exist if the population requires it for their own identity or exist-

ence works in favour of these SIDS: if SIDS at the phase of the ‘submerged’ state 

are deemed to lack territory (as discussed in Section II.B) and thus no longer exist 

as states, then their citizens have no right under international law to acquire a new 

nationality from another state.
80

 It follows that, at present, non-submerging states 

do not have any concomitant obligations to grant citizens of submerged SIDS citi-

zenship of their state when submerging SIDS no longer exist as states. Construing 

these submerged SIDS as having territory (albeit in the maritime sphere) thereby 

protects their citizens’ citizenship status, even as these populations may have to 

migrate to another non-submerged state; this is especially because the non-sub-

merged state may not grant them citizenship in the short-term. Therefore, con-

trary to a line of argument holding that maintaining submerging SIDS’ statehood 
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is a legal fiction bereft of practical utility,
81

 a wider understanding of Montevideo’s 

territory requirement will ensure practical benefits in terms of continued citizen-

ship, at least until citizens of submerging SIDS are able to acquire citizenship un-

der a new state, thereby ensuring that these citizens will at no point find themselves 

stateless. Indeed, recognising the continuation of these states does not merely yield 

temporary benefits, for it is impossible to predict with certainty the amount of time 

it would take for all the citizens of these SIDS to acquire citizenship under a new 

state. Furthermore, as the notion of ‘statelessness’ presumes that the origin state 

possesses neither the capacity nor intention to represent them,
82

 rendering the 

citizens of these SIDS stateless would be to misrepresent at least the intentions of 

submerging SIDS in continuing to fight for their continued physical and political 

existence. 

Overall, Montevideo is sufficiently conceptually flexible to accommodate an 

expansive interpretation of the concept of territory that includes both land and 

maritime territory. Nevertheless, even as SIDS potentially possess the political lev-

erage to compel states to adopt this broader interpretation of territory, the practi-

cal application of Montevideo thus far—in terms of its general use by states and, 

more significantly, the relatively heavier weight accorded to the criteria of territory 

and permanent population—suggests that submerging SIDS likely cannot be rec-

ognised within the international legal framework directly pertaining to statehood, 

regardless of whether they are quasi-submerged or submerged. Montevideo’s re-

sponsive function thereby raises the possibility that loss of territory could (indi-

rectly) imply loss of statehood through quasi-submerged and submerged SIDS’ 

inevitable non-fulfilment of the criterion of a permanent population. Nevertheless, 

this examination of statehood recognition under Montevideo allows an argument 

to be made that submerging SIDS should continue to be recognised, on the basis 

that recognition prevents statelessness from occurring.  

 

IV. STATE RECOGNITION THROUGH STATE RESPONSIBILITY 

 

This section aims to explore the viability of arguing for the continued recognition 

of submerging SIDS under the alternative route of state responsibility, rather than 

through the direct route of Montevideo (as seen earlier in Section III). It will do 

so by addressing the questions of whether quasi-submerged and submerged SIDS 

can, and should, be continually recognised through the lens of state responsibility. 

Although a stream of literature posits that this line of argument is conceptually 

uncertain as well as institutionally and politically challenging to adopt in practice,
83
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this section will seek to address these points in turn while showing that state re-

sponsibility can be used to make arguments in favour of continued recognition of 

submerging SIDS.  

 

A. ESTABLISHING STATE RESPONSIBILITY   

 

To argue in favour of the continued recognition of submerging SIDS 

through the framework of state responsibility, potential state responsibility for in-

adequate climate action that has contributed to ESLR must first be established, 

after which the various remedies in response to such liability—including continued 

recognition—can be evaluated. State liability can be established under ARSIWA 

through IEL and international human rights law (IHRL), with this liability arising 

from a breach of international obligations necessitating a duty to make repara-

tions.
84

 Under ARSIWA, it can be argued that because states have failed to exert 

sufficient regulatory control over carbon emission activities within their jurisdic-

tion that have contributed to ESLR,
85

 they have therefore failed to meet their in-

ternational obligations. 

ARSIWA Article 2 holds that to establish an internationally wrongful act of 

a state, the act must: (a) be attributable to the state; and (b) constitute a breach of 

an international obligation owed by that state. Under (a), scientific developments 

facilitate the establishment of causal links between state emissions and environ-

mental outcomes,
86

 thereby enabling attribution; this is notwithstanding argu-

ments positing that establishing causation is complex given the temporally and 

spatially extensive nature of climate change.
87

 Furthermore, although interna-

tional courts and tribunals have been critiqued for taking inconsistent approaches 

to causation,
88

 this does not necessarily preclude findings of causation.  

However, establishing a breach of international obligations under (b) is 

more complex. At this juncture, it is useful to outline some potential arguments 

countering the proposition that states are bound by (or have breached) interna-
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tional obligations relating to their emissions activities. Firstly, notwithstanding ex-

tensive state participation in the Paris Agreement, the presence of capacious and 

undefined concepts such as ‘highest possible ambition’ and ‘common but differen-

tiated responsibility’ in the Paris Agreement means that states have some—albeit 

not unlimited—potential argumentative room to evade responsibility for their ac-

tions,
89

 with there being significant confusion as to what these concepts entail.
90

 

Furthermore, the potential for inadequate state accountability is exacerbated by 

the lack of direct enforcement under the Paris Agreement’s mitigation mecha-

nism.
91

 Lastly, not all provisions in the Paris Agreement are legally binding; at any 

rate, their status is unclear. It is true that the Agreement contains some legally 

binding provisions.
92

 However, Article 4(3) holds that State Parties’ subsequent 

Nationally Determined Contributions (NDC) (that is, national climate pledges) 

‘will’—rather than ‘shall’—represent a ‘progression beyond the Party’s then cur-

rent [NDC] and reflect its highest possible ambition’.
93

 It does not create legally 

binding obligations as to a particular result. Given that there has also been some 

uncertainty as to the legal bindingness—and thus obligatory nature—of NDCs,
94 

particularly because numerous states have refrained from establishing judiciable 

targets in their NDCs,
95

 a state’s failure to meet the substantive content of its NDC 

does not mean that a legal obligation has been breached. These counterarguments, 

taken together, therefore suggest that states can potentially evade legal liability 

under ARSIWA Article 2.  

While these arguments are theoretically viable within the context of the 

Paris Agreement, they fail to note that states have broader and more specific duties 

within IEL. These duties suggest that states are internationally obliged to reduce 

emissions to prevent harming SIDS through ESLR and can be held liable for their 

breach. Indeed, the ICJ has repeatedly held that states have substantive obligations 
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not to utilise their territory to cause transboundary harm under customary inter-

national law.
96

 This obligation involves a due diligence standard that is assessed 

against the standard of reasonableness,
97

 which is a variable concept involving the 

interplay of multiple context-dependent considerations.
98

 International courts and 

tribunals can therefore find state liability notwithstanding that the standard of rea-

sonableness allows for a broad scope of state discretion. Moreover, because norms 

of international climate law increasingly encompass precise obligations,
99

 states’ 

argumentative room to evade responsibility for their emissions is gradually reduc-

ing. States that fail to reduce emissions that pose a significant risk to the climate 

system could thus be found to have committed a breach of an international obli-

gation.  

Furthermore, notwithstanding the unclear legal nature of the Paris Agree-

ment and its lack of enforcement, there are still ways in which states can be held 

to account under the Agreement within the domestic, regional, and international 

legal spheres. Firstly, the surge of climate litigation actions taken worldwide with 

long-term strategic ambitions,
100 

where claimants sometimes make arguments 

based on their nation’s obligations under the Paris Agreement,
101 

suggests that 

there are domestic judicial avenues through which states can be held accountable 

for their international legal obligations in substance. At the very least, such domes-

tic enforcement mechanisms may nudge states into thinking again about (more 

closely) adhering to their international legal obligations. Although the Agreement 

has not yet been used by regional and international courts,
102

 these judicial bodies 

nonetheless provide a potential alternative avenue for litigants to file claims after 

having exhausted domestic-level remedies, especially as domestic judiciaries may 

opt to defer to domestic governments for relatively more ‘political’ questions.
103

 

These legal institutions could function as a check on states’ discretion to self-define 

the capacious and undefined concepts in the Paris Agreement, thereby filling in 
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the gap left by the Agreement’s lack of direct enforcement. Additionally, even if 

the obligatory nature of NDCs in international law is disputed, many NDCs may 

still be binding under national legislation.
104

 Therefore, states can potentially be 

held liable under ARSIWA Article 2 for breaches of IEL through domestic, re-

gional, and international courts as well as domestic legislation.  

Additional international obligations have also been explicitly imposed on 

states in the realm of IHRL by international legal mechanisms. In Sacchi v Argen-

tina, the United Nations Committee on the Rights of the Child held that countries 

had extraterritorial responsibilities related to carbon pollution in view of the ur-

gency of the climate crisis and their human rights obligations, and established a 

test for causation that required the harm resulting from carbon pollution to be 

‘reasonably foreseeable’ and ‘significant’.
105

 Thus, a breach may be found under 

ARSIWA Article 2 so long as emissions are attributable to a particular state and 

that state has failed to fulfil its extraterritorial responsibilities related to carbon 

pollution. Likewise, in Torres Strait Islanders, the United Nations Human Rights 

Committee held that the Australian Government had violated its human rights 

obligations to the Torres Strait Islanders—such as its obligations to ensure the 

right to life and culture—because of its greenhouse gas emissions and climate 

change inaction.
106 

Accordingly, even though the Paris Agreement has not been 

directly used by regional and international courts, state responsibility for emissions 

can be established through states’ international human rights obligations. 

Admittedly, this area is marked by some uncertainty as state responsibility 

has not been widely litigated in the context of environmental responsibility.
107

 It is 

not a foregone conclusion that states will be found to be in breach of their interna-

tional obligations and, by extension, be found to have committed an internation-

ally wrongful act under ARSIWA Article 2. In view of the foregoing, however, it is 

at least arguable that state responsibility can be established for breaches of treaty 

obligations undertaken under IEL or international legal obligations under IHRL. 

 

B. REPARATIONS  

 

If state responsibility can be established, it can additionally be used to argue 

that quasi-submerged and submerged SIDS can have their statehood continually 

recognised under international law as such continued recognition constitutes a vi-

able reparatory option under ARSIWA. It is also a desirable reparatory option that 

can be used to mitigate the practical problems associated with loss and damage.  
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ARSIWA establishes three potential forms of reparation—restitution, com-

pensation, and satisfaction—that flow in a hierarchy.
108

 Firstly, restitution is una-

vailable. ARSIWA Article 35 provides that states are only obliged to make 

restitution insofar as it is not materially impossible; however, reversing ESLR 

caused by global warming has been scientifically proven to be materially impossi-

ble.
109

 Secondly, compensation is practically challenging given the limited guid-

ance on compensation of purely ecological harm, the numerous state contributors 

to such harm,
110 

and the potential inadequacy of reparations.
111

 These challenges 

are likely exacerbated by historical practical problems associated with loss and 

damage, including the potential unwillingness of states to come to a compromise 

on the actual implementation of a redistributive mechanism.   

The only possible and desirable remedy, then, is satisfaction under 

ARSIWA Article 37, with recognition of submerging SIDS serving as an ‘appropri-

ate modality’
112

 that can fall under the Article’s remit. This remedy is not dispro-

portionate to the injury suffered by these SIDS.
113

 The requirement of 

proportionality is based on the dual rationales of the equality of states and the 

avoidance of punitive measures; an act of recognition fulfils both, and indeed fa-

cilitates the former.
114

 Continued recognition also remedies the shortcomings as-

sociated with other potential solutions in this sphere. 

One such solution is the concept of ‘deterritorialised’ island states, where 

citizens of quasi-submerged and submerged SIDS can continue to exercise sover-

eign control over their uninhabitable territory.
115

 This status is justified on the ba-

sis that the ‘deterritorialised’ state is not a new concept in international law, with 

its most famous example being the Sovereign Order of Malta.
116

 However, to draw 

an analogy with the Sovereign Order of Malta would be to gloss over the funda-

mental problems arising in relation to the demarcation of territory, for the Sover-

eign Order of Malta is not a submerging state. More crucially, this solution may 

inadvertently undermine the equality of states in the international legal order. It 

is uncertain if this ‘deterritorialised’ statehood would be equivalent to the state-

hood these SIDS currently possess. If not, a hierarchy of states might potentially 

be created, with submerging SIDS positioned on a lower echelon. This runs coun-
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ter to the presumption of continuity, which is rooted in a nation-state-centred con-

ception of international law,
117

 for these SIDS will no longer see the continuation 

of their existing statehood, but will rather have a new, subordinate status imposed 

on them. 

Another solution proffered in this sphere is the concept of the nation ex situ, 

which refers to a status that allows for the continued, perpetual existence of a sub-

merged SIDS, thereby protecting citizens of SIDS through providing them with a 

link to their state by way of citizenship.
118

 The necessity of this solution neverthe-

less appears unclear, given that continued recognition of submerging SIDS—and, 

by extension, the maintenance of the status quo—can achieve the same outcome 

in practice. It is also unclear how this concept can be operationalised in the inter-

national arena. 

Ultimately, because present legal solutions overcomplicate the matter, the 

solution lies in convincing other states to continue recognising quasi-submerged 

and submerged SIDS as states, such that they can maintain their present statehood 

status. This may either be implicitly through legal avenues like court proceedings 

or explicitly through political avenues. Such avenues are already present within 

the international legal sphere: the former can be achieved through ICJ and ITLOS 

advisory proceedings, while the latter can be achieved through submerging SIDS 

continuously leveraging their existing diplomatic influence (as highlighted in Sec-

tion III.B). Therefore, contrary to what some argue, the ‘justice paradox’ in the 

current international legal regime does not arise out of the lack of viable legal 

theories to provide viable remedies for submerging SIDS,
119

 for the creation of 

additional legal theories is unnecessary. 

Furthermore, addressing the issue of continued recognition through advi-

sory proceedings is desirable. The injured SIDS need not overcome a heavy bur-

den of proof to establish a breach of international due diligence obligations (as 

explored in Section IV.A). Further, as advisory proceedings are not fundamentally 

adversarial,
120

 the ICJ and ITLOS can make arguments for recognition that are 

strongly persuasive on all states without generating inequity between the legally 

responsible states and the injured states. Lastly, even as some believe that compli-

ance with advisory opinions may be non-existent absent diplomatic power and an 

ability to impose countermeasures on recalcitrant states,
121

 the expanding interna-

tional influence of SIDS (as expanded on in Section III.B) and ever-increasing 

international mobilisation to combat the ramifications of the climate crisis suggest 
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that compliance may occur. Therefore, under ARSIWA’s reparatory framework, 

quasi-submerged and submerged SIDS can and should be continually recognised 

under international law.  

Continuous recognition of quasi-submerged and submerged SIDS could 

additionally help mitigate an issue international law currently faces within the cli-

mate change sphere: the practical problems associated with loss and damage. Con-

ceptually, loss and damage involve (among other things) permanent harm or 

irrecoverable loss, such as ESLR-induced loss of landmass.
122

 Although COP27 has 

been touted as a breakthrough for loss and damage insofar as states have formally 

agreed to establish a loss and damage fund after decades of negotiations, the deci-

sion text does not indicate which states are to contribute to this fund.
123

 This un-

certainty is exacerbated by the Warsaw International Mechanism for Loss and 

Damage, which lacks mechanisms regarding compensation liability.
124

 Further-

more, although states have agreed to operationalise the COP27 agreement text in 

COP28,
125

 the slow pace at which loss and damage discussions have historically 

taken place, as well as the historically underdeveloped and unspecific nature of 

loss and damage policy innovations that impede implementation in submerging 

SIDS,
126

 together suggest that COP28 is unlikely to generate an outcome that 

clearly indicates (among other things) which states should contribute to this fund, 

the amount of funding they should contribute, and how this funding is to be dis-

tributed to submerging SIDS. Lastly, even if COP28 can create such an outcome, 

these state contributors may either not actually contribute to this fund, given the 

inability of international institutions to enforce compliance,
127

 or take decades to 

pay out these funds.
128

 If there has been such marked hesitance in the political 

sphere to reach and implement desirable outcomes pertaining to questions with 
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allocative and distributive consequences, then recognition—which does not re-

quire any redistribution of finances—is an alternative avenue for states to pursue 

in resolving this intractable issue of providing reparations for submerging SIDS. 

Overall, state liability for ESLR is capable of being established under 

ARSIWA through the domestic implementation and enforcement of IEL and the 

additional obligations imposed on states under IHRL. Satisfaction in the form of 

continued recognition is not only a possible remedy under ARSIWA’s reparatory 

framework, but also the most theoretically desirable and practically feasible form 

of reparation in comparison to present solutions. Quasi-submerged and sub-

merged SIDS therefore can and should be continually recognised under interna-

tional law. Furthermore, recognition serves as a (partial) solution to issues faced 

by international law today; in particular, it can ameliorate loss and damage-related 

problems as it does not involve any redistribution of finances (and, by extension, 

accompanying implementation issues). 

 

V. CONCLUSION 

 

In sum, climate change-induced ESLR will cause submerging SIDS to move along 

a spectrum of territorial submergence, with these states first finding themselves 

quasi-submerged before becoming submerged. The restrictive, reflective, repre-

sentative, and responsive functions of the Montevideo criteria collectively ensure 

Montevideo’s relevance for both the creation and extinction of states. Although 

quasi-submerged and submerged SIDS cannot be continually recognised under 

Montevideo given their inevitable non-fulfilment of the permanent population cri-

terion, the analysis nevertheless suggests that these SIDS should be continually 

recognised as recognition will prevent statelessness from occurring. Yet, the prin-

ciples of state responsibility can potentially justify the continued recognition of 

submerging SIDS. State liability under ARSIWA can arguably be established, with 

recognition constituting a possible remedy under ARSIWA’s reparatory frame-

work. The desirability of continued recognition as a remedy is further under-

scored through comparison with other proposed solutions and its ability to 

mitigate problems relating to loss and damage.  

This analysis also highlights the shortcomings of existing solutions in the 

literature pertaining to the continuous recognition of submerging SIDS. Further 

research will be required to refine existing solutions and create additional ones so 

as to ensure state equality—and therefore centrality—in the international legal or-

der. More broadly, this analysis calls into question the desirability of the continued 

application of existing international law frameworks in the light of the exigencies 

and implications of the climate crisis. 

So, what is to happen to submerged states? The answer fundamentally lies 

in the hands of the international community, who possesses the power to ensure 

that sinking states do not see their statehood—and its concomitant issues—become 

sunken.   

 


